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Unttrii States (Eourt of Appeals 

For the District of Columbia Circuit 


No. 10,453 


Katherine Harrington and Louis F. Peak, Executors of 
the Estate of Janie J. Carlin, deceased, Appellants, 


vs. 

Louise Emmerman, and Perpetual Building Association, 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal by Katherine Harrington and Louis 
F. Peak, Executors of the Estate of Janie J. Carlin, sub¬ 
stituted as plaintiffs, from an order dismissing appellants’ 
amended complaint. This Court has jurisdiction to re¬ 
view the order under the provisions of Title 17, Section 
101 of the Code of Laws for the District of Columbia 
(1940 Edition). 
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STATEMENT OF CASE 

A Complaint (R. 1) was filed in the United States 
District Court for the District of Columbia by the duly 
appointed committee of the person and estate of Janie J. 
Carlin seeking a declaratory judgment with respect to her 
right, title and interest to a fund in the approximate 
amount of Nine Thousand Dollars ($9,000.00). The al¬ 
legations of the Complaint, insofar as they relate to this 
proceeding, were in substance: 

The committee for Janie Carlin had made demand on 
her behalf of the defendants, Perpetual Building Asso¬ 
ciation and Louise Emmerman, for payment to him of a 
fund in the approximate amount of Nine Thousand Dol¬ 
lars ($9,000.00) on deposit with the building association 
in an account in the names of Janie Carlin and Louise 
Emmerman on the ground that the money on deposit was 
the sole property of Janie Carlin and an asset of her! 
estate. The Perpetual Building Association refused to 
make payment because the pass book for said account was 
not presented by the committee with the demand and 
Louise Emmerman rejected the demand on the ground 
that the account was a joint account. The Complaint de¬ 
manded judgment declaring that the committee of the per¬ 
son and estate of Janie Carlin was legally entitled to said 
fund. 

Answers to the Complaint were filed on behalf of both 
defendants (R. 4 and 7) and, during the pendency of the 
cause, Janie J. Carlin died. An Order (R. IS) was en¬ 
tered substituting the executors of her estate as parties 
plaintiff in the place of her committee and authorizing 
the filing of an amended complaint. 

The Amended Complaint (J. A. 2), in substance, re¬ 
stated the allegations contained in the original Complaint 
and, in addition, alleged that Janie J. Carlin transferred 
her funds into a joint account with Louise Emmerman 
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without consideration and without the intent to give a 
present interest in the money to Louise Emmerman and 
that the said Janie J. Carlin always treated the funds 
as her sole property. It also alleges that the joint nature 
of the account was cancelled prior to the death of said 
Janie J. Carlin, thereby avoiding any right of survivorship 
in the defendant Louise Emmerman. The Amended Com¬ 
plaint demanded judgment declaring that the executors 
of the estate of Janie J. Carlin are legally entitled to the 
funds in controversy. 

Motions to dismiss the Amended Complaint were filed 
on behalf of both defendants (J. A. 5 and 6) on the sole 
ground that the account was joint and, upon the death 
of Janie J. Carlin, became the property of Louise Em¬ 
merman by survivorship. 

The Court below’ entered an Order Granting Motion and 
Dismissing Amended Complaint (J. A. 7) and, from that 
order, plaintiffs filed their Notice of Appeal (J. A. 7). 

STATUTES 

There is no statute directly involved in this proceeding, 
but the creation of joint accounts in the District of Colum¬ 
bia is governed by Title 26, Section 201, D. C. Code 1940. 

STATEMENT OF POINTS 

1. The Court below’ erred in dismissing the Amended 
Complaint. 


SUMMARY OF ARGUMENT 

The Court below^ determined that the Amended Com¬ 
plaint failed to state a cause of action in that the joint 
account became the property of Louise Emmerman by sur¬ 
vivorship upon the death of Janie J. Carlin during the 
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pendency of this proceeding. The Court below overlooked 
the events which took place before that death, the de¬ 
mands for payment and the institution of this suit, and 
the fact that the joint nature of the account was cancelled 
prior to the death of Janie J. Carlin, the money thereby 
becoming her sole property and an asset of her estate 
instead of becoming the property of Louise Emmerman 
by survivorship. 


ARGUMENT 

1. The Allegations of the Amended Complaint Stated 
a Good Cause of Action. 

The motions to dismiss the Amended Complaint admit 
all of the facts well-pleaded. Osborne v. Osborne , 59 App. 
D. C. 2SS. 

The Amended Complaint (J. A. 3) states that the funds 
in the joint account in question are the sole property of 
Janie J. Carlin, being an accumulation of deposits of her 
own money and interest and dividends thereon and that 
the funds were transferred to a joint account without 
consideration and without the intent to give a present 
interest therein to the appellee, Louise Emmerman; and 
that Janie J. Carlin always treated the funds as her sole 
property. It also alleges that the joint nature of the ac¬ 
count was cancelled prior to the death of Janie J. Carlin, 
thereby avoiding any right of survivorship in the appel¬ 
lee, Louise Emmerman. These facts, for the purpose of 
this proceeding, are admitted. 

The Court below, in effect, held that even though the 
money in the joint account was the sole property of Janie 
J. Carlin and that she did not intend to give a presen't 
interest therein when she transferred the money, since she 
died during the course of the litigation over her right to 
the fund and before that right was judicially determined, 
the funds therefore automatically became the property of 
the appellee, Louise Emmerman, by survivorship. 
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Had the death of the original depositor, Janie J. Carlin, 
occurred before any steps were taken to cancel or termi¬ 
nate the joint nature of the account and before the suit 
(R. 1) was filed to recover her funds, the circumstances 
would have been different and the right of the appellee, 
Louise Emmerman, to the funds by virtue of survivorship 
might have taken effect. Matthew v. Moncrief, 71 U. S. 
App. D. C. 221. 

2. There Was No Intent to Create a Joint Account 
With Survivorship Rights. 

The Amended Complaint (J. A. 3) alleges, in addition 
to the fact that Janie J. Carlin transferred her funds to 
another type or form of account without the intent of 
giving a present interest therein, that she always treated 
the funds on deposit as her solo property and reported 
all interest and dividend income therefrom as fully tax¬ 
able to her. This admitted fact indicates that ownership 
and control of the funds were always in Janie J. Carlin 
and nullifies the possibility of a valid inter vivos gift of 
the property with the divesting of title and control over 
the funds by Janie J. Carlin. 

The Court below did not consider the admitted allega¬ 
tions of fact as to the intent of Janie J. Carlin in creat¬ 
ing the account or those pertaining to the ownership of 
the funds. A form of account contract (J. A. 6) was 
attached to the motion to dismiss (J. A. 5) but it was 
not proved, or accepted, to be the contract between the 
parties. The actual facts in the opening of the account, 
such as the agreement of the parties, the intent of the 
donor, whether both were signatories to the contract with 
the building association, whether Janie J. Carlin merely 
added the name of the appellee, Louise Emmerman, when 
she transferred her funds from an individual account to a 
joint account, whether it was a transfer for convenience 
or trust or whether it was a gift to take effect upon death 
are all elements that would have been shown at a trial of 
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the cause, but were not before the Court below when it 
ruled on an admitted state of facts. 

The authorities hold that the intention of the parties in 
entering into the contract creating joint accounts with 
survivorship rights should be examined. In the case of 
In re Jirovec, 285 Ill. App. 499, 2 N. E. (2d) 354, the 
Court stated that: 

“Joint tenancies have been looked upon with disfavor, 
and the courts, regarding the right of survivorship 
in personal property as productive of injustice be¬ 
cause it makes no provision for posterity, will care¬ 
fully scrutinize the circumstances for evidence of a 
clearly expressed intention to create a joint ten¬ 
ancy . . 

The admitted fact in this proceeding is that there was no 
intention on the part of Janie J. Carlin, in transferring 
her funds to a form of joint account, of creating a present 
interest in or of making a gift of her property. The 
result of the ruling of the Court below would be to sanc¬ 
tion a void inter vivos disposition of the property. Myers 
r. Tschiffely, 64 App. D. C. 17; Casey v. Topliffe, 65 App. 
D. C. 100. 

The law in the District of Columbia permitting the es¬ 
tablishment of joint accounts is governed by Title 26, 
Section 206, 1940 Code. In referring to such a statute, 
Mwnson v. Haye, 29 Wash. (2d) 733, 189 P (2d) 464, held: 

“Statutes such as these are intended primarily for the 
protection of the institution in which the deposits are 
made. 

“. . . Depositors usually sign an agreement with the 
bank covering the terms on which withdrawals may 
be made, and statutory provisions enacted for the 
protection of the bank frequently become a part of 
that agreement. Such an agreement does not neces¬ 
sarily have any bearing upon the transaction or agree¬ 
ment between the depositors themselves. What that 
transaction may be is a matter of intent or agree¬ 
ment between the depositors/’ 


7 


A similar ruling is found in Van’t Hof v. J ends on, 291 
Mich. 335, 289 N. W. 186: 

“In construing the statute, it has been held that the 
creation of a joint account is not conclusive as be¬ 
tween the depositors to establish title in the survivor 
after the death of one of the depositors. It is a mere 
presumption that is created.” 

The question of intent in the opening of a joint account 
is treated in Munson v. Ha/ye, supra, as follows: 

“It must be remembered that two transactions are 
involved in the formation of any account involving 
more than one depositor; the transaction between the 
named depositors, and the transaction between the 
bank and the depositors. Depositors usually sign an 
agreement with the bank covering the terms on which 
withdrawals may be made, and statutory provisions 
enacted for the protection of the bank frequently be¬ 
come a part of that agreement. Such an agreement 
does not necessarily have any bearing upon the trans¬ 
action or agreement between the depositors them¬ 
selves. What that transaction may be is a matter 
of intent or agreement between the depositors.” 

Peoples Sav. Bank in Providence v. Rynn, '57 R. I. 411, 
.190 A. 440, in dealing with the intention of donor in creat¬ 
ing a joint account, held: 

“The account by its terms was payable to either 
Patrick J. Rynn or Aloysius R. Rynn. That means, 
on the face of it, that either could draw the whole or 
any part of the deposit. In this state, however, the 
mere form of deposit is not conclusive of the ques¬ 
tion. By a long line of decisions this court has per¬ 
mitted the true intention of the depositor to be shown, 
if possible, by evidence to that effect.” 

In the Appeal of Garland, 126 Me. 84, 136 A. 459, it is 
stated that: 

“Even if the four essentials of a joint tenancy can 
be present in case of a gift of property direct from 
one person to another, at least all the essentials of a 
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gift as to surrender of absolute control must be com¬ 
plied with. . . . 

“The reservation of the right of absolute control 
during his lifetime, and the exercise of that right by 
withdrawals for his own uses, not only contravenes 
any gift inter vivos, but, without other evidence, other 
than the bank’s records, is inconsistent with an intent 
to create a joint tenancy. Without evidence of other 
intent, it is more consistent with a convenient ar¬ 
rangement for withdrawals during the joint lives of 
the parties and an intention to make a testamentary 
disposition of the balance, which, being in violation 
of the statute of wills cannot be upheld”. 

During the lives of persons who hold a joint account, 
their intention in establishing it may be shown even in 
jurisdictions such as New York where it is provided by 
statute that the creation of a joint account, in the absence 
of fraud or undue influence, is conclusive evidence of in¬ 
tention to vest title in the survivor. Long v. Dempsey, 
52 NYS (2d) 93. 

“The law seems to be well established that the pre¬ 
sumption that a bank deposit in the name of a de¬ 
positor and another, payable to either or the sur¬ 
vivor, is the property of both as joint tenants, is re¬ 
buttable during the joint lives of such persons.” 

A similar ruling is found in Schultz v. Dry Dock Sen ;. Inst., 
135 Misc. 343,238 NYS 149. 

3. The Joint Nature of the Account Had Terminated. 

The Court below did not consider the admitted allega¬ 
tions of fact in the Amended Complaint that the joint 
nature of the account was cancelled prior to the death of 
Janie J. Carlin. The purpose of the proceeding was to 
establish the right of Janie J. Carlin to that fund and to 
recover it for her after the appellees had refused the de¬ 
mands for payment. 

The death of Janie J. Carlin during the course of the 
litigation over the fund does not affect the right to a re- 
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covery by her estate. The case of Scanlan v. Meehan, 
216 App. Div. 591, 216 N. Y. S. 71, quite similar to this 
proceeding, in reversing an order dismissing the com¬ 
plaint for insufficiency, held: 

“The complaint, in substance, alleges that Patrick B. 
Lane deposited $5,000 of his own money in the Syra¬ 
cuse Savings Bank in the joint name of himself and 
defendant, either or survivor to draw; that the de¬ 
posit was made in that form, not as a gift, but for 
convenience only; that defendant fraudulently and 
without Lane’s knowledge and consent drew the money 
out of the bank, appropriated it to his own use, and 
refused to return it. The action was brought by 
Lane as plaintiff during his lifetime. After his death, 
the present plaintiffs were duly substituted. The de¬ 
cision seems to rest on Section 249 of the Banking 
Law. We are of the opinion that as between the 
parties themselves, the presumption, if any, arising 
from the making of the deposit in the form mentioned, 
is not conclusive as to the ownership of the fund, and 
that the death of Lane after the commencement of 
the action in no wise changed the cause of action.” 

The demand made on the appellees for payment of the 
fund was based on the fact that ownership was solely 
that of Janie J. Carlin. In Appeal of Garland, supra, the 
Court recognizes the right to terminate a joint account 
in holding: 

“This Court does not recognize any joint interest in 
either real or personal property, except that of co¬ 
partners, tenants in common and joint tenancies. It 
adheres to the common-law rule that, in the creation 
of joint tenancies, four essential elements must be 
present: Unity of time, unity of title, unity of pos¬ 
session. It recoginzes as an essential condition of its 
existence that the unity of interest must continue 
until the death of one of the joint tenants; that a 
transfer of the interest of one cotenant witt destroy 
the joint tenancy; and that proof of a right of appro¬ 
priation of any part of the property alleged to he so 
held for the sole use of either party is inconsistent 
vrith a claim of a joint tenancy (emphasis supplied) 







10 


The demand for payment or the notice to the appellees 
that the funds on deposit were those of Janie J. Carlin 
effectively terminated the joint nature of the account. In 
Manufacturers Nat. Bank of Detroit v. Schirmer, et al, 
303 Mich. 598, 6 N. W. (2d) 90S, a case where notice had 
been given to the bank not to permit withdrawals without 
the consent of the original depositor, the Court ruled: 

“The creation of the joint bank account by Jessie G. 
Sutherland did not conclusively establish title thereto 
in the survivor, but merely created a presumption of 
ownership in the survivor which is rebuttable by com¬ 
petent evidence to the contrary. The presumption 
created by the statute has no weight as evidence when 
challenged by rebutting testimony, Hill v. Hairston, 
299 Mich. 672, 1 N. W. 2d 34, and during the lives of 
such joint depositors the question is open to adjudica¬ 
tion in case of actual controversy as to the actual 
property rights of the respective parties in the de¬ 
posit. 

“The effect of the notice is to destroy the presump¬ 
tion of ownership in the survivor. The plain intent 
of the statute is that by notice in ■writing either of the 
two joint depositors may stop payment to the other. 
In such case payment can be made only to the party 
or parties whose money went into the joint account. 
“In the case at bar, Mrs. Sutherland by giving the 
notice limited the payment to herself or her order. 
Her death did not change the new status of the ac¬ 
count. The bank account became a part of her es¬ 
tate.” 

A notice by the depositor in merely making a telephone 
call to the bank instructing it not to pay on a joint account 
lias been held to be sufficient to terminate the joint nature 
of the account. Esling v. City Nat. Bank & Trust Co., 278 
Mich. 571,270 X. W. 791, states: 

“Under the circumstances in the instant case, we are 
of the opinion that Mrs. Lewis had the right, so long 
as the deposit had not otherwise been disposed of, 
to revoke the intended gift. If she had the power to 
revoke the gift, certainly the bank upon being noti- 
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fied (by telephone) was fully justified in refusing 
payment to plaintiff. ’ ’ 

The filing of the original complaint in this proceeding 
(R. 1) was in the nature of a partition suit and, in addi¬ 
tion to the prior notices to the appellees, severed the 
unities of title and interest essential to the continuance of 
a joint tenancy in the account. Cart v. Cart, 176 Misc. 
457,28 NYS (2d) 58, holds: 

“Courts of equity have always recognized the right 
to dissolve jointly-owned accounts by severance or 
partition where the status of the parties who had es¬ 
tablished the accounts has changed to a degree where 
they can no longer enjoy the joint benefits originally 
contemplated.” 

In the case of In re Sutter’s Estate, 138 Misc. 85, 245 
NYS 636, this question is treated in the following manner: 

“Moreover, it is well established that a joint tenancy 
is severable by the act or omission of one of the coten¬ 
ants, without the consent of the other. 

A joint tenancy may be voluntarily severed by a con¬ 
veyance of any interest, or by partition, or involun¬ 
tarily by a levy and sale under execution where the 
interests of any are subject to such levy. . . . For 
the rule is that anything which destroys the unity of 
title or interest without affecting the unity of pos¬ 
session wdll turn the interest severed from the others 
into a tenancy in common as regards the remaining 
joint tenants.” 

Since, for the purpose of this proceeding, ownership in 
the fund is admitted to be in Janie J. Carlin, her right to 
control is not to be restricted. Petition of Cummings, 
66 N. Y.S. (2d) 799: 

“However, while a joint tenancy is characterized by 
the right of survivorship, nevertheless a joint tenant, 
as an incident of his tenure, may always terminate 
the joint tenancy by a transfer or conveyance of his 
interest. Joint ownership in a bank account does not 
differ from any other joint ownership. The inherent 
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right of each to dispose of his undivided interest is 
unrestricted.” 

Considering the admitted facts in this proceeding, the 
position the least favorable to the appellants is that the 
account was changed from a joint tenancy to a tenancy 
in common. The ruling of the Court below precludes the 
appellants from recovering even one-half of Janie J. Car¬ 
lin's own money. Steinmetz v. Steinmetz, 130 N. J. Eq. 
176,21 A (2d) 743: 

‘‘In the case of joint tenancy in personal property* 
four unities must continue to exist, viz: Unity of in¬ 
terest, title, time and possession. Either joint owner 
may destroy one or more of the constituent unities in 
such manner as to sever his interest from the joint 
fund and so destroy its existence, thereby ending his 
right of survivorship. By Mrs. Steinmetz’s act (of 
withdrawing all of the funds on deposit while her 
husband was incompetent) she severed the unity of 
interest and possession which had theretofore existed 
between her husband and herself and she thereby 
destroyed the joint tenancy so far as her interest was 
concerned, including her right to have the funds as 
survivor. The joint account no longer existed and 
she made herself a tenant in common of the joint 
funds to the extent of her one-half interest therein 
and she held the half share of her co-tenant as agent 
or trustee for him.” 

This same conclusion is reached in In re Sutter’s Estate, 
supra. The appellants contend, however, that they are 
entitled to the whole fund for the reasons hereinbefore set 
forth. 
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CONCLUSION 

It is respectfully submitted that the order dismissing 
appellants’ amended complaint is in error and should be 
reversed and that the ease should be remanded with in¬ 
structions to enter a judgment for appellants with costs. 

Respectfully submitted, 

Stephen Gr. Ingham 
Southern Building 
Washington 5, D. C. 
Attorney for Appellants. 
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19 Filed May 5 1949 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4657-48 

Katherine Harrington and Louis F. Peak, Executors of 
the Estate of Janie J. Carlin, Deceased, 

Plaintiffs 

vs. 

Louise Em merman and Perpetual Building Association 

Defendants 

Amended Complaint 

(For Declaratory Judgment and Injunctive Relief) 

1. The claim for relief herein is for a declaratory judg¬ 
ment with respect to the right, title and interest to a fund 
in the approximate amount of Nine Thousand Dollars 
($9,000.00). The action is within the jurisdiction of this 
Court. 

2. The plaintiffs, by Order of this Court of March 25, 
1949, were appointed as the executors of the Estate of 
Janie J. Carlin, deceased, and by Order of this Court en¬ 
tered on the 5th day of May, 1949, substituted as parties 
plaintiff in the place and stead of Stephen G. Ingham, 
Committee of the Person and Estate of Janie Carlin. The 
defendant Louise Emmerman is an adult resident of the 
District of Columbia and is sued in her own right. The 
defendant Perpetual Building Association is a building 
and loan association engaged in business in the District 
of Columbia. 

3. Plaintiffs aver that an asset of the estate of Janie 
J. Carlin, deceased, is a fund in the approximate amount 
of Nine Thousand Dollars ($9,000.00) on deposit with the 
defendant Perpetual Building Association in a joint ac¬ 
count, designated Series 36-38 in the names of Janie J. 
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Carlin and Lonise E. Emmerman. Plaintiffs aver, 
20 on information and belief that said fund on deposit 
with the defendant Perpetnal Building Association 
is the sole property of the estate of Janie J. Carlin, de¬ 
ceased, being an accumulation of deposits of her own money 
and interest and dividends thereon during her lifetime 
and is, therefore, an asset of her estate. 

4. Plaintiffs aver that on September 30, 1929, the said 
Janie J. Carlin transferred her funds on deposit with the 
defendant Perpetual Building Association to the joint ac¬ 
count as aforesaid without consideration and without the 
intent to give a present interest in the account to the de¬ 
fendant Louise Emmerman; that the said Janie J. Carlin 
always treated said funds on deposit as her sole property 
and reported all interest and dividend income therefrom 
as fully taxable to her in her income tax returns. 

5. Plaintiffs aver that during the life of Janie J. Carlin, 
demand was made on her behalf by her duly appointed 
Committee on the defendants for payment of said fund on 
the ground that said fund was her property and an asset 
of her estate; that said demand was rejected by the de¬ 
fendant Perpetual Building Association for the reason that 
the pass book for said account was not presented to it and 
by the defendant Louise Emmerman for the reason that 
the account was a joint account. 

6. Plaintiffs aver that they are entitled to said fund as 
an asset of the estate of Janie J. Carlin, deceased. 

7. Plaintiffs aver that a dispute exists between the par¬ 
ties hereto as to the ownership of said fund, requiring a 
judgment of the Court declaring the rights of the parties 
to the following: 

Plaintiffs contend that they are entitled to the fund of 
approximately Nine Thousand Dollars ($9,000.00) on de¬ 
posit with the defendant Perpetual Building Association, 
since it is the sole property of Janie J. Carlin, deceased, 
and an asset of her estate for which they are executors and 
that the joint nature of the account was cancelled prior to 
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the death of said Janie J. Carlin, thereby avoiding 

21 any right of survivorship in the defendant Louise 
Emmerman; and that in creating the joint account 

the said Janie J. Carlin did not intend to give a present 
interest to the fund to the defendant Louise Emmerman. 
The defendant Louise Emmerman contends that said fund 
is in a joint account, she is entitled to the pass book and 
to the amount on deposit and, since the said Janie J. Carlin 
has died during the pendency of this action, will contend 
that she is entitled to said fund by right of survivorship. 
The defendant Perpetual Building Association refuses to 
pay any part of said fund to any party until the true and 
proper owner has been judicially determined. • 
WHEREFORE, plaintiffs demand judgment as follows: 

1. That a judgment be entered herein declaring that 
they, as executors of the estate of Janie J. Carlin, are 
legally entitled to said fund of approximately Nine Thou¬ 
sand Dollars ($9,000.00). 

2. That the defendant perpetual Building Association 
be restrained and enjoyed from paying said fund or any 
part thereof to the defendant Louise Emmerman or any 
person other than the plaintiffs. 

3. And for such other and further relief as to the 
Court may seem just and meet. 

/s/ Stephen G. Ingham 
Stephen G. Ingham 
Southern Building 
Attorney for Plaintiffs 
• • • # 

22 Filed May 20 1949 Harry M. Hull, Clerk 

Motion to Dismiss Amended Complaint for 
Declaratory Judgment and Injunctive 
Relief. 

Comes now the defendant, Louise Emmerman, by her 
attorney, Milton T. Broome, and moves the Court to dis¬ 
miss the Amended Complaint for Declaratory Judgment 
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and Injunctive Relief filed in the above-entitled cause, 
for the following reasons: 

1. That the Amended Complaint fails to set forth a 
good cause of action and fails to state a claim upon 
which relief can be granted. 

2. That the joint account alleged in the amended com¬ 
plaint in the names of Janie J. Carlin and Louise E. 
Emmerman, designated Series 36-38 at the Perpetual 
Building Association was signed by both Janie J. Carlin 
and Louise E. Emmerman, and reads as follows: 

Carlin Janie J or Louise E. Emmerman 

“This declares the undersigned to be members of the 
PERPETUAL BUILDING ASSOCIATION of the Dis¬ 
trict of Columbia, subject to all the provisions of its Con¬ 
stitution and By-Laws, from the 30 day of Sept. 1929, and 
the account in Series 36-38 to be theirs as joint owners, 
subject to order of either, and balance at death of either 
to the survivor”. Signed in duplicate. 

Name Janie J. Carlin 

Address 523-B St. N. E. 

Add Name Louise E. Emmerman 

Address 437 - 11th St., N. E. 
Witness Minnie Emmerman 

23 That the aforesaid contract creating said joint 
account by its terms establishes as a matter of 
law that all funds now on deposit at the Perpetual Build¬ 
ing Association in the joint account designated Series 36-38 
in the names of Janie J. Carlin and Louise E. Emmerman 
is the sole property of said Louise E. Emmerman as sur¬ 
viving joint tenant. Photostat copy of contract creating 
said joint account hereto attached and asked to be made 
a part hereof. 

/s/ Milton T. Broome 
Milton T. Broome 

Attorney for defendant, 

Louise Emmerman, 

416 - 5th St., N. W., 
Washington, D. C. 
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• • • • 

24 Carlin Janie J. or Louise E. Emmerman 

This declares the undersigned to be members of 
the PERPETUAL BUILDING ASSOCIATION of the 
District of Columbia, subject to all the provisions of its 
Constitution and By-Laws, from the 30 day of Sept. 192$, 
and the account in Series 36-38 to be theirs as joint owners, 
subject to order of either, and balance at death of either 
to the survivor. Signed in duplicate. 

Name Janie J. Carlin 

Address 515 B St. N. E. 

Add Name Louise E. Emmerman 

Address 437 - 11th St., N. E. 
Witness Minnie Emmerman 

• • • • 

25 Filed May 26 1949 Harry M. Hull, Clerk 

Motion to Dismiss Amended Complaint for 
Declaratory Judgment and Injunctive 
Relief 

Defendant Perpetual Building Association, by its attor¬ 
ney, moves the Court to dismiss the Complaint for De¬ 
claratory Judgment and Injunctive Relief in the above- 
entitled cause for the following reasons: 

1. The amended complaint fails to state a claim upon 
which relief can be granted. 

2. Account No. 36-38 at Perpetual Building Associa¬ 
tion was established under an agreement between Janie J. 
Carlin, deceased, Louise Emmerman and Perpetual Build¬ 
ing Association providing that Perpetual Building Associa¬ 
tion could pay the entire balance in the account to the 
survivor of the two joint owners, which Perpetual Build¬ 
ing Association is permitted to do under the laws of 
the District of Columbia. 

3. Defendant adopts all of the reasons alleged by de- 


fendant Louise Emmerman in support of her motion to 
dismiss the amended complaint. 

/s/ Samuel Scrivener, Jr. 

Samuel Scrivener, Jr. 

Attorney for Defendant 
Perpetual Building Association 
1518 K Street, N. W. 

# # * * 

29 Filed Jul 26 1949 Harry M. Hull, Clerk 

Order Granting Motion and Dismissing 
Amended Complaint 

The Motion to dismiss the Amended Complaint filed 
herein by the defendant, Louise Emmerman, having come 
on for hearing and after argument of Counsel and upon 
consideration thereof, it is this 26th day of July, 1949, 

Adjudged, Ordered and Decreed, that the said Motion 
to dismiss is hereby granted and the Amended Complaint 
filed herein be and the same is hereby dismissed. 

/s/ Matthew F. McGuire 
Judge 

# # • • 

30 Filed Aug 24 3949 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 24th day of August, 1949, 
that Katherine Harrington and Louis F. Peak, Executors 
of the Estate of Janie J. Carlin, Deceased, hereby appeal 
to the United States Court of Appeals for the District of 
Columbia Circuit from the order of this Court entered 
on the 26th day of July, 1949, granting motion and dis¬ 
missing the Amended complaint, in favor of the defend¬ 
ants against said plaintiffs named herein. 

/s/ Stephen G. Ingham 
Stephen G. Ingham 
Southern Building 
Attorney for Plaintiffs 
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Httifrit States (Court at Apprala 

Foe the District of Columbia Circuit 


No. 10,453 


Katherine Harrington and Louis F. Peak, Executors of 
the Estate of Janie J. Carlin, deceased, Appellants, 

vs. 

Louise Emmebman, and Perpetual Building Association, 

Appellees. 


Appeal from, the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE, LOUISE EMMERMAN 


STATEMENT OF CASE 

The appellants’ decedent was adjudicated of unsound 
mind by the United States District Court for the District 
of Columbia on the 27th day of July, 1948. The attorney 
now representing the appellants was appointed committee 
of her person and estate on the 5th day of October, 1948, 
and qualified as such on the 8th day of October, 1948. 

(R. 1.) 
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On September 30th 1929, almost nineteen years before 
the adjudication of the appellants ’ decedent and over nine¬ 
teen years before the appointment of the committee (J. A. 
3) a joint account was created at the Perpetual Building 
Association between said appellants’ decedent and the ap¬ 
pellee, Louise Emmerman. The contract creating said 
joint account was signed by both of the parties and reads 
as follows: (J. A. 3) 

“This declares the undersigned to be members of the 
Perpetual Building Association of the District of Co¬ 
lumbia, subject to all the provisions of its Constitu¬ 
tion and By-Laws, from the 30 day of Sept. 1929, and 
the account in Series 36-38 to be theirs as joint owners, 
subject to order of either, and balance at death of 
either to the survivor.” 

The committee after his qualification as such made a 
demand upon the Perpetual Building Association for the 
payment to him of the funds in the joint account of the 
parties. A demand for the pass book which was in the 
possession of the appellee, Louise Emmerman, was made 
upon her. Both demands were rejected. 

On the 15th day of November, 1948, the committee filed 
suit in the United States District Court for the District 
of Columbia, naming the appellees as defendants, seeking 
a declaratory judgment with respect to the incompetent’s 
right, title and interest to the funds on deposit at the 
Perpetual Building Association in the joint names of said 
incompetent and the defendant, Louise Emmerman. (R. 

I. ) Answer to the complaint was filed by each defendant, 
(R 4 and 7) and during the pendency of the cause, Janie 

J. Carlin, the appellants’ decedent died. An Order was 
entered substituting the executors of her estate as parties 
plaintiff in the place of her committee and authorizing the 
filing of an amended complaint, which is the subject of 
this appeal. (R. 18) 

The amended complaint (J. A. 2) describes and iden¬ 
tifies the joint account of the parties as “a fund in the 


3 


approximate amount of Nine Thousand Dollars ($9,000.00) 
on deposit with the defendant perpetual Building Associa¬ 
tion in a joint account, designated Series 36-38 in the 
names of Janie J. Carlin and Louise E. Emmerman.” It 
is further alleged in the amended complaint in substance, 
(J. A. 3) that appellants’ decedent, Janie J. Carlin on 
September 30th 1929, transferred her funds on deposit 
with the Perpetual Building Association to said joint ac¬ 
count without consideration and without the intent to give 
a present interest in the account to the defendant, Louise 
Emmerman; that demands as aforesaid were made upon 
the defendants (appellees) and that said demands were 
rejected and that the joint nature of the account was can¬ 
celled prior to the death of said Janie J. Carlin, thereby 
avoiding any right of survivorship in the defendant, Louise 
Emmerman. 

Motions to dismiss the Amended Complaint were filed 
on behalf of both defendants (J. A. 5 and 6) on the 
ground that the complaint failed to state a claim upon 
which relief can be granted. 

The Court below entered an Order Granting Motion and 
Dismissing Amended Complaint (J. A. 7) and, from that 
order, plaintiffs filed their Notice of Appeal (J. A. 7). 

SUMMARY OF ARGUMENT 

It was your appellee’s contention in the District Court, 
as it is here: 

First: That the written agreement between the appel¬ 
lants’ decedent and the appellees setting up the joint build¬ 
ing association account in favor of said decedent and your 
appellee, and with right of survivorship, is conclusive of 
the intention of said decedent in that it expressed “a clear 
and unequivocal intention” in the decedent as donor to 
make your appellee as donee a joint owner with right of 
survivorship; and that, as such intention cannot be con- 
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tradicted by any of the allegations made in the amended 
complaint in that they require parol proof to substantiate 
the same, and which is not admissible to vary the written 
contract, no fraud, undue influence or mistake being al¬ 
leged, there is no claim stated upon this phase of the 
case upon which relief can be granted; and 
Secondly: That the joint estate so created by the writ¬ 
ten instrument with right of survivorship was not severed 
in the lifetime of appellants’ decedent by any of the uni¬ 
lateral acts alleged in the amended complaint; and, there¬ 
fore, no relief can be granted on this claim. 

ARGUMENT 

I 

This Court in the recent case of Matthew v. Moncrief, 
77 TJ. S. App. D. C. 221, 135 Fed. 2d, 645, had before it a 
similar written agreement creating a joint building asso¬ 
ciation account, and allegations of like nature in the com¬ 
plaint, which also went off on a motion to dismiss in the 
District Court, and held as follows: 

“Although the allegation that the account might have 
been established only as an arrangement of conve¬ 
nience was considered in but three of the twenty cases 
holding for the donee-survivor, the forceful and final 
language employed in the opinions of the other cases 
make fie absence of any such specific allegation imma¬ 
terial. In many of these decisions, the expressed 
rationale has been that the deposit card is a contract 
or novation between the bank and both depositors, and 
that the donee-survivor takes not only as donee, but 
under the binding agreement negotiated between the 
bank and himself. In other cases the transfer has 
been treated simply as a gift. Under either view, 
however, the courts have agreed that the question of 
the intention of the donor is material, but they have 
held that when such intention is expressed in a writ¬ 
ten instrument which says in plain terms, that the 
deposit is the joint property of both, and that it is te 
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go upon the death of either to the survivor, such an 
expression of intention, is conclusive, and preclusive 
of all parol contradiction, except upon grounds of fraud 
and mistake. We believe this to be a proper applica¬ 
tion of the parol evidence rule.” 

Therefore, it is appellee’s contention that this decision 
is determinative of the question as to the conclusiveness of 
the intention of appellants’ decedent under the written 
agreement here involved, and forbids the offering of oral 
proof to contradict this fact. And that, this being so, the 
allegations made in the amended complaint on this phase 
of the action are immaterial, and will not support a claim 
for relief. 

The full agreement was not set forth in the amended 
complaint but said agreement was described and identified 
by the language of the amended complaint and the com¬ 
plete agreement creating the joint account was before the 
lower court at the time the motion to dismiss was argued. 
A photostat copy of said agreement was attached as an 
exhibit to the motion to dismiss. No objection to the con¬ 
sideration of the contract by the lower court was made 
by the appellants at the hearing of the motion to dismiss. 
Therefore it is too late now to raise this question for the 
first time on appeal. Had objection been appropriately 
made, the District Court could have, in the exercise of its 
discretion, under Rule 12 (b), FRCP, treated the motion 
as one for summary judgment and disposed of the case 
in this manner. 

The decision of the lower court in granting the motion 
to dismiss is likewise supported by the following authori¬ 
ties. 

In Garret et al v. Keister et al, 61 App. D. C. 25, 56 F. 
(2d) 909, the agreement creating the joint account was 
signed by both parties and read: “that the account was 
to be theirs as joint owners, subject to the order of either, 
and balance at the death of either to the survivor.” 
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The court speaking of this contract said : 

“It is elementary that a joint tenancy may exist in 
personally as well as in realty, and that survivorship 
may exist in a bank account or in a special account 
where such is stipulated in the agreement of the 
parties. In Metropolitan Savings Bank v. Murphy, 
administrator, 82 Md. 314, a husband deposited money 
in a savings bank in the name of himself and his wife 
subject to the order of either, the balance at the death 
of either to belong to the survivor. The husband drew 
nothing from the account. On his death the bank paid 
the balance to his wife and it was held that the ad¬ 
ministrator of the husband’s estate had no claim 
against the fund. Considering the validity of such a 
contract the court said: ‘It is neither the object of 
the law nor the duty of the court to seek by narrow 
and technical construction the means of invalidating 
a contract clearly expressive of the intentions of the 
contracting parties, and we think nothing could be 
clearer than the object and intention of the parties 
to the contract in the language employed by them in 
opening the joint account.’ ” 

The case of Quigley v. Quigley, 66 App. D. C. 134, 85 F. 
2d. 300 involves a joint account where the signature card 
read: “Marion K. Quigley or Mary E. Quigley pay to 
the order of either, at the death of either, balance to be¬ 
long to survivor”. It was alleged that the signature was 
not placed upon the card with any intention on the part 
of the mother, Mary E. Quigley of either converting the 
account into one of joint ownership with the defendant, 
or of conveying to the defendant any right of ownership 
therein. It was also alleged that the defendant at no time 
deposited any funds of her own in the account, or with¬ 
drew any funds therefrom, or exercised any ownership 
over the fund. Demurrer to the declaration was sustained. 
Judgment affirmed with costs. 

In considering this case the court said: 

“In the present case the plaintiff relies upon the bald 
averment that it was not the intention of the mother 
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to convey an interest in this account. This allegation 
is not supported by any statement of fact whatever. 
As in the Keister Case, after the allegations of fraud 
w r ere eliminated, it rests upon the sufficiency of the 
contract to establish a joint tenancy in the account, 
which we think the language of the account fully sus¬ 
tains. There is nothing in this case which justifies 
the court in invalidating this contract, which clearly 
expresses an intention on the part of the mother to 
establish a joint account, with the power in either 
party to withdraw part or all of the money at any 
time, and that upon the death of either the balance 
remaining in the account should belong to the sur¬ 
vivor.” 

The allegations in the foregoing case are substantially 
the same as the allegations in the present case before the 
court. 

In Quigley v. Wlxyte , 66 App. D. C. 135, 85 F. (2d) 301, 
the court affirmed the judgment of the lower court in sus¬ 
taining a demurrer to a declaration in a case involving a 
joint account at the Perpetual Building Association. The 
signature cards creating the joint account read: “The ac¬ 
counts to be theirs as joint owners, subject to the order 
of either, and balance at death of either to the survivor.” 
The declaration alleged, as in the present case before the 
court, that there was no intention on the part of Mary E. 
Quigley, the mother, of converting these accounts into one 
of joint ownership with the daughter, Frances Q. Whyte, 
or of giving the defendant any present or future owner¬ 
ship therein. 

To the same effect is the case of Kennedy v. McM-urray 
et al ., 169 Cal. 287, which involves a joint account, where 
the court said: 

“But in the case at bar we have a written declaration 
signed by the father and his daughter relative to the 
deposit declaring the character of the property then 
deposited or which might thereafter be deposited, the 
interest which both have and are to have in it and fix- 
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ing their rights respecting it. It is true that there 
was evidence in the case showing that prior to making 
this particular deposit the money constituting it was 
money which Mr. Kennedy had already with the bank 
in his own name. * • # The prior ownership by the 
father of the money, however, is a circumstance of 
no importance if the written instruments declare and 
disclose a purpose and intent on his part in having 
the old deposit transferred to the new account to 
thereby give his daughter a joint interest with him 
in it. We are not aware of any code provision or 
principal of law which would prevent him by this 
transfer of deposits from his sole account to a joint 
account from giving her a joint interest or making 
her a joint owner with him in the latter deposit. 
Whether he intended to do so or not is the essential 
element in the case, and if that clearly appears from 
the instrument executed by him and his daughter when 
he made the deposit in their names we cannot look 
beyond those instruments. If it is clear on the ques¬ 
tion of intent the rights of the parties must be de¬ 
termined solely from its consideration, no parol evi¬ 
dence could affect it. Coming now to a consideration 
of the instrument, while it consists of a mutual decla¬ 
ration of the father and the daughter as to the de¬ 
posit, the particular question is, ‘Does it clearly dis¬ 
close an intention on the part of the father when the 
deposit was made by him to the account of himself 
and his daughter to constitute it and future deposits 
the joint property of himself and her? We do not 
perceive how any other reasonable construction can 
be given to the instrument than that he did.” 

Appellants, while recognizing the effect of the ruling in 
Matthews v. Moncrief, supra, contend that it is not ap¬ 
plicable to the facts in this case for the reason that the 
steps taken prior to the decedent’s death resulted in a 
cancellation or termination of the joint nature of the ac¬ 
count. This raises the question of severance which will 
be treated under the next heading. 
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The joint estate created by the written instrument with 
the right of survivorship was neither severed nor termi¬ 
nated in the lifetime of the appellants’ decedent by any 
of the acts of the committee alleged in the amended com¬ 
plaint. 

Appellee concedes that the filing of the original com¬ 
plaint in this cause by the committee was in the nature 
of a partition suit as stated by appellants. However, the 
mere filing of the complaint, and with no judgment or de¬ 
cree of partition entered in the action prior to the death 
of the appellants’ decedent, which is the situation here, 
did not result in a severance of the joint account. This 
is supported by the following authorities: 

In Ellison et al v. Murphy, et al, 219 N. Y. S. 667, a suit 
instituted for partition of realty by a joint tenant who died 
after filing suit, but before further proceedings had been 
taken, it was held upon further action taken by the substi¬ 
tuted personal representative, as follows: 

“The interest of the parties, being that of joint ten¬ 
ancy, could have been severed by conveyance by either 
party of his interest or by a judgment of partition. 
Until such severance the rights of the parties re¬ 
mained unchanged, including the right of survivorship. 
I do not think the commencement of this action consti¬ 
tuted a severance. If the plaintiff had seen fit to dis¬ 
continue the action at anytime before judgment, the 
parties would still have remained joint tenants, with 
the right of survivorship. Had the plaintiff placed his 
interest in the hands of a real estate broker for sale, 
clearly this would not have amounted to a severance, 
until he had actually conveyed such interest. It seems 
to me that the commencement of the action amounted 
to no more than a request by the plaintiff that the court 
order the property to be sold, and that no severance 
would occur until the granting of a judgment in the 
action decreeing a partition and sale.” 
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In Dando v. Dando, 37 Cal. App. (2d) 371, 99 Pac. (2d) 
561, a suit was filed by the wife for partition of real estate 
held as joint tenants with husband. Plaintiff died during 
pendency of suit, executor of her estate substituted as party 
plaintiff, and continued action. 

In affirming the judgment of the lower court the Appellate 
Court said: 

“Upon hearing the respective parties, and when it tran¬ 
spired that the plaintiff had died before the date of 
the trial, it is patent there was nothing left to parti¬ 
tion. That is so because of the death of Susie May 
Dando, her husband, Albert B. C. Dando, became the 
sole owner of the entirety by survivorship and in vir¬ 
tue of the original grant creating the tenancy. This 
was the common law rule. We have no statute declar¬ 
ing that the mere fact one joint tenant files an action 
in partition works a severance of the tenancy.” 

It is submitted that we have no such statute in the Dis¬ 
trict of Columbia. 

In Hammond v. McArthur, 30 Cal. (2d) 512, 183 Pac. 
(2d) 3, the Court said: 

“By the filing of an action in partition an estate in 
joint tenancy is not terminated, but the judgment in 
such action brings about that result.” 

Further, appellee submits that neither the alleged de¬ 
mand made by the committee upon the appellee building 
association, nor upon her, constituted a severance of the 
joint account. Such demands did not have the legal effect 
of destroying the unities, namely, interest, time, title and 
possession, which must exist to constitute a joint tenancy, 
and all of which did exist in connection with this joint 
account. The committee of appellants ’ decedent never did, 
as the record shows, have possession of the pass book, and 
without which he could not make a legal demand upon the 
appellee building association for the withdrawal of the 
funds. It is public knowledge, and of which this court can 
take judicial notice, that in connection with savings or 
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building association accounts possession of the pass book 
is required for all withdrawals. 

The joint account created by the written agreement in 
this case could have been terminated during the lifetime 
of the parties by the withdrawal by either of the joint 
tenants of the entire amount on deposit. 

COMMENT ON CASES CITED BY APPELLANTS 

The cases cited by appellants with the exception of 
Matthew v. Moncrief, supra, which fully supports the con¬ 
tention of appellee, are not in point as they are factually 
different, or were decided upon statutory construction of 
other jurisdictions. It is important for the court to bear 
in mind that one of the distinguishable features of most of 
the cases is that they concern litigation over the rights of 
one of the joint tenants during the lifetime of both, not 
after the death of one (the case here), to contradict the 
written agreement creating the joint account. Had the ap¬ 
pellants’ decedent lived, this, of course, would have been 
one of the questions for determination but, with her pass¬ 
ing prior to any legal severance of the written agree¬ 
ment, this phase of the matter was closed. 

In re Jirovec, 2S5 Ill. App. 499, 2 N. E. (2d) 354, cited at 
page G in appellants’ brief, the court was called upon to 
give effect to the words “either or the survivor” used in 
connection with the rental of a safety deposit box. 

The court speaking said: 

“that the card bearing the words ‘either or the sur¬ 
vivor’, which was admitted to have been the sole con¬ 
tract of the parties, was not such an instrument in 
writing as can be construed to express an intention 
to create a joint tenancy in the securities found in 
the safety deposit box following Jirovec’s death.” 

It is submitted that the contract of the parties in this 
case is entirely different from the written agreement creat¬ 
ing the joint account in the case at bar. 
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Myers v. Tschiffely, 64 App. D. C. 17, cited at page 6 in 
appellants’ brief was an appeal from a judgment after 
verdict upon issues framed as to whether or not the de¬ 
cedent had made a gift of personal property. The case 
was tried in the Supreme Court of the District of Co¬ 
lumbia, holding probate court. 

Casey v. Topliffe, 65 Apps. D. C. 100, cited by appellants 
at page 6, involves the ownership of securities in the posses¬ 
sion of the wife of decedent at the time of his death and 
claimed by her as a gift from the decedent. 

The case of Munson v. Haye, 29 Wash. (2d) 733, 189 P. 
(2d) 464 cited by appellants at pages 6 and 7 is not in 
point. The Court in this case said: 

“The respondent’s contention that a joint tenancy was 
created in the savings and loan association account in¬ 
volved in this case obviously is not predicated upon 
a deposit agreement or any document executed by 
Mr. and Mrs. Munson. We have heretofore set forth 
the only instrument that they signed, and it does not 
even purport to be a deposit agreement”. 

The case of Van’t Hof v. Jemison, 291 Mich. 385, 289 
N. W. 186 cited by appellants is not in point. This case 
was decided wholly upon the construction of a statute of 
the State of Michigan, and under which it has been 
held that there is but a mere presumption of joint ten¬ 
ancy even after death of one of the parties. 

The case of Peoples Sav. Bank in Providence v. Rynn, 
57 R. I. 411, 190 A. 440, cited by appellants at page 7 in¬ 
volves the right of a father who added his son’s name to 
an account which read, “Patrick J. Rynn or Aloysius R. 
Rynn, payable to either or the survivor”, to withdraw the 
funds from the account. The question of survivorship 
after death was not in this case. 

The appeal of Garland, 126 Me. 84, 136 A. 459 cited at 
pages 7 and 9 in appellants’ brief was an appeal from a 
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judgment after verdict of jury on the following questions 
submitted: 

1. Whether it was the intention of the parties to create 
an estate in joint tenancy in the deposit in the First Na¬ 
tional Bank of Bangor. 

2. Whether there was a contract entered into between 
the Bank and the appellants and her husband, by which 
the Bank was to hold the deposit subject to withdrawals 
by either during their joint lives and by the survivor after 
the death of either. The jury answered each question in 
the negative. 

Long v. Dempsey, 52 NYS (2d) 93, cited at page 8 vras 
an action during the lifetime of the parties by the plain¬ 
tiff against the defendant to have his right and interest 
in and to a certain bank account determined, and that he 
be authorized and empowered to withdraw from said 
account such sums of money as may be determined to be¬ 
long to him. The account stood in the names of both 
plaintiff and defendant and stamped on the bank book 
are the words: “Either may deposit his or the other’s 
funds. Either or the survivor may draw”. The court 
held the plaintiff had no intention by opening the joint 
account as above of transferring any interest therein to 
the defendant, Dempsey, or that title thereto would vest 
in her upon his death. 

It is submitted that this case is readily distinguish¬ 
able on the facts from the case now before the court. 

Scsultz v. Dry Doric Sav. hist., 135 Misc. 343, 238 NYS 
149, cited at page 8 of appellants’ brief was an action 
during the lifetime of the parties, husband and wife, to 
determine the ownership of certain funds deposited in 
bank. The right of survivorship was not involved in this 
case, also the account card which was not signed by both 
parties read different from the agreement creating the 
joint account in the case at bar. 
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Scanlon v. Meehan, 216 App. Div. 591, 21t5 N.Y.S. 71, 
cited by appellants at page 9 in their brief cannot be taken 
as authority for the contention of appellants here. We are 
not fully advised as to the exact wording of the contract 
in question, whether it was signed by both parties, etc. 
The court in the course of its opinion stated : 

“We are of the opinion that as between the parties 
themselves, the presumption, if any arising from the 
making of the deposit in the form mentioned, is not 
conclusive as to the ownership of the fund”. 

It is respectfully submitted that the written agreement 
creating the joint account between appellants’ decedent 
and the appellee, under the decision in the case of Matthew 
v. Moncrief cited by appellee, is conclusive as to both 
ownership and intention of the parties. 

The case of Manufacturers Nat. Bank of Detroit v. Schir- 
mer, 303 Mich. 598 6 N. W, (2d) 90S, cited at page 10 in 
appellants’ brief is not in point and it is readily distin¬ 
guishable from the present case before the court on the 
facts, also the decision of the court was predicated upon 
a Michigan statute relating to joint bank accounts which 
provides in part that by giving notice in writing either 
of the two joint depositors may stop payment to the 
other. Also under the Michigan statute the making of a 
deposit in the required form is only prima facie, not con¬ 
clusive as hero, after death, of the intention to create a 
joint account. 

The case of Eslinrj v. City Nat. Bank and Trust Co., 278 
Mich. 571, 270 N. W. 791, cited by appellants is not in 
point. This case involves the right of the bank to pay the 
entire account to one of the joint tenants during the 
lifetime of the parties and also the effect of stop pay¬ 
ment notices given to the bank by the parties. The decision 
of the court in this case was based upon the construction 
of a Michigan statute relating to joint accounts. 
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The case of Cart v. Cart, 176 Misc. 457, 28 NYS (2d) 58 
cited by appellants is not in point and does not support 
the contention of appellants. This case simply holds that 
Equity Courts have the right to dissolve jointly owned 
accounts by severance or partition where one of the joint 
tenants has secured a divorce. There has been no Court 
severance or termination of the joint account involved 
in the case now before the court. 

The case of re Sutter's Estate, 138 Misc. 85, 245 NYS 
636 cited by appellants at pages 11 and 12 is not in point. 
This is a suit to determine the right of one joint tenant who 
had opened an account with her own funds only by having 
added to her own name that of the other joint tenant in 
the form “either or survivor may draw”, to withdraw all 
of the funds from the account during the lifetime of the 
parties. 

The court in the course of its opinion said: 

“. . . The question now is whether the decedent is 
accountable for those two portions of her moiety that 
were withdrawn by the decedent in her lifetime, with¬ 
out the knowledge of the other person whose name had 
been added to the account, and appropriated to her 
own use, and found among her assets, with the in¬ 
crease thereof, in the sum of $1,275.57”. 

It is submitted that no such question is involved in the 
present case before the court. 

Petition of Cummings, 66 N.Y.S. (2) 799 cited at page 11 
in appellants’ brief is not in point and does not support 
the contention of appellants here. As was stated by the 
Court: 

“This is a motion for leave to pay from the estate 
of an incompetent person the charges of the Depart¬ 
ment of Mental Hygiene for the care, maintenance 
and treatment of the incompetent in a State Hos¬ 
pital”. 
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The case of Steinmetz v. Steinmetz, 130 N. J. Eq., 176, 
21 A. (2d) 743, cited at page 12 by appellants is likewise 
not in point. This case involves the right under the law 
of the State of New Jersey of one joint tenant to with¬ 
draw all of the funds in an account during the lifetime 
of the parties. 


CONCLUSION 

It is respectfully submitted that in view of the con¬ 
clusions of law and immaterial allegations alleged in the 
amended complaint and the cases relied upon by the ap¬ 
pellee, the Order of the lower court granting appellee’s 
motion and dismissing the appellants’ amended complaint 
should be affirmed. 

Respectfully submitted, 

Milton T. Broome, 

Columbian Building, 

416 5th St. N. W., 
Washington, D. C., 

Attorney for Appellee, 
Louise Emmerman. 








